
 

1 
 

STATE OF VERMONT  
 

SUPERIOR COURT       CIVIL DIVISION 
ADDISON UNIT      DOCKET NO. 5261-94AC 

 
 

TOWN OF MIDDLEBURY and   )      
JOHN M. BROWN and ANTON RIFELJ as  )      
TRUSTEES OF THE JOSEPH BATTELL  )  
PARK TRUST     ) 
       ) 
   v.     ) 
       ) 
WILLIAM H. SORRELL1, ATTORNEY  ) 
GENERAL OF THE STATE OF VERMONT, ) 
AND THE BENEFICIARIES OF THE JOSEPH ) 
BATTELL PARK TRUST    ) 
    
 

MOTION FOR RELIEF FROM JUDGMENT AND  
REQUEST FOR ENTRY OF NEW ORDER 

Pursuant to Rule 60(b)(6) of the Vermont Rules of Civil Procedure, Plaintiffs Town of 

Middlebury and James M Brown and Anton Rifelj, Trustees of the Joseph Battell  Park Trust,  by 

their attorneys, Langrock Sperry & Wool, LLP, and Vermont RSA Limited Partnership and 

Cellco Partnership, each d/b/a Verizon Wireless (“Verizon”), as the licensee of the Town of 

Middlebury, by its counsel, Murphy Sullivan Kronk, respectfully request relief from this Court’s 

May 9, 1996 Order (“the Order”) through the entry of a new Order in the form attached.  

Plaintiffs and Verizon require this relief for replacement of the current communications tower 

located in Chipman Hill Park in Middlebury, Vermont (the “Current Tower”).   

The Current Tower was authorized by the Order, and as set forth in the Memorandum 

below.  Plaintiff Town’s licensee, Verizon, cannot undertake the necessary replacement of the 

                                                           
1 This action was originally captioned with Mr. Amestoy as the Attorney General. Mr. Sorrell is now acting as the 
Attorney General of Vermont.  
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Current Tower due to the wording of the Order.  The Order did not account for any necessary 

replacement towers of substantially the same height, mass and scope upon the Current Tower 

becoming outdated. Thus, Plaintiffs and Verizon need relief from the Order to allow for 

replacement of the Current Tower. This Motion is supported by the Memorandum below and the 

Affidavits of Louis Hodgetts, P.E. and AJ Lanpher, RF Engineer (Exhibits G and H 

respectively). 

Prior to filing this Motion, the undersigned counsel contacted the Attorney General of 

Vermont, and Anton Rifelj. as Trustee of the Joseph Battell Park Trust.  Both have stipulated to 

the filing of this MotionMr. Rifelj has consented to the filing of this Motion and the entry of the 

relief requested herein.  and the entry of the relief requested herein. The Attorney General of 

Vermont consents the filing of this motion and reserves the right to participate in support of any 

reasonable concerns raised by beneficiaries of the Joseph Battell Park Trust.  

MEMORANDUM 

I. Introduction and Factual Background 

On June 1, 2003, the Town and Verizon entered into a License Agreement including 

Agreement for Construction of Facilities (the “License”). Verizon operates the Current Tower 

pursuant to that License. 

 Verizon needs to replace the Current Tower, which has become outdated. (Exhibit G, 

Hodgetts Affidavit ¶ 9). Normally, rebuilding a tower does not require any action by this Court. 

However, the Current Tower is unique because it is located on land conveyed to the Town in 

1916 through the will of Mr. Joseph Battell.  In his will, Mr. Battell bequeathed Chipman Hill to 

the Town, in Trust (the “Trust”).  His will set forth permitted uses and purposes for those lands. 

The original Complaint for Declaratory Judgment dated October 31, 1994 filed with this Court 
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(“the Complaint”) sets forth the provisions of the Trust.  See Complaint, Paragraph 6 a complete 

copy of which is attached hereto as Exhibit A. 

Sometime before 1981 the trustees for Chipman Hill Park determined that it was in the 

interest of the Trust beneficiaries to locate a communications tower in the park. The first tower 

was constructed around 1981 and located close to the top of Chipman Hill (“the 1981 Tower”). 

By the early 1990s it became clear that the 1981 Tower need to be replaced. Prior to 

replacement, the Town determined that it needed an order of this Court confirming that the 

proposed new tower was within the scope of the Trust. Thus, the Town and John M. Brown and 

Howard C. Foster, as Trustees of the Joseph Battell Park Trust, filed the Complaint, asking this 

Court for a declaration that the use of a portion of Chipman Hill for what is now the Current 

Tower was not contrary to the purposes of the Trust.   

 In support of the Complaint, the Town submitted plans for the proposed tower (now the 

Current Tower). In the Complaint, the Town set forth a series of priorities governing the use of 

the tower.  The “First Priority” was given to public and quasi-public uses, including but not limited to 

Police, Sheriff's Department, Fire Department, Ambulance Services, Town Department of Public Works 

and the Porter Hospital, all of which could use the tower without payment.  “Second Priority” was 

given to uses which serve a community-wide need, including but not limited to licensed broadcasting 

stations, Central Vermont Public Service Corporation, cellular telephone companies, other businesses 

which are required to hold Certificates of Public Good or Certificates of Public Need from Federal or 

State regulatory agencies, and paging services. These companies had to pay to use the tower.   

After the Complaint was filed two neighbors raised concerns about the proposed tower. 

First, Mr. Anton Rifelj wrote to the Court and expressed concerns about the amount of vehicle 

traffic that would go to the tower. See Letter of Anton Rifelj, December 21, 1994, attached as 

Exhibit B. Second, Mr. David K. Smith filed a letter raising a number of concerns relating to the 
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impact and purposes of the tower. Mr. Smith was concerned about the impact on cross-country 

skiers, the benefit to the trustees resulting from the use of the tower by private companies for 

private radio communications, the location of the tower, its massing, and its visual appearance. 

See Letter of David K. Smith, attached as Exhibit C. 

Subsequently, the Town entered into negotiations with both Mr. Rifelj and Mr. Smith.  

These discussions resulted in settlements addressing each person’s concerns.  The agreement 

with Mr. Rifelj required the Town to install a gate at the entrance to the access road and 

minimize the amount of vehicle traffic to the tower. See Stipulation dated April 28, 1995 

executed by the Town of Middlebury and Anton and Carol Rifelj attached hereto as Exhibit D.  

The settlement with Mr. Smith required the Town to adjust the landscaping, screening and 

location of the proposed tower, bury all power lines to the tower, agree to deconstruct the 1981 

Tower, preserve access for cross-country skiers, and remove the right for Third-Priority users to 

use the tower. See Statement of Understanding between David K. Smith and the Town of 

Middlebury, dated December 22, 1995, attached hereto as Exhibit E.  These agreements were 

filed with this Court, and the Town filed a Motion for Summary Judgment, with an amended set 

of plans, shortly thereafter.  The Attorney General did not oppose the summary judgment motion 

and supported construction of the tower. 

On May 9, 1996, this Court granted Summary Judgment allowing the construction of the 

proposed tower. Specifically, the Court stated that the “use of a Portion of Chipman Hill Park by 

Plaintiff Town of Middlebury and its licensees … for the New Facility [the then proposed  

tower] for the First and Second Priority Uses…substantially in accordance with the Plans… is an 

allowable use of Chipman Hill Park.” Order on Motion for Summary Judgment, May 9, 1996 at 

p. 2 (emphasis added) a complete copy of which is attached hereto as Exhibit F.  The term 
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“Plans” in the Order was defined to mean plans dated November 21, 1995 by T.J. Boyle and 

Associates, submitted in support of the Motion for Summary Judgment. See Order at pp. 2-3. 

The Order did not address whether a replacement tower of the same height, scale and scope and 

in substantially the same location was also an allowable use of Chipman Hill Park.  The specific 

conditions under which the tower could operate were also set forth in the Order. The Order 

required that: (i) all power lines to the facility be buried, (ii) that the 1981 Tower be removed 

when the proposed tower was completed, (iii) First Priority users could use the tower free of 

charge and any money paid by Second Priority Users would be paid to the Battell Park Trustees, 

(iv) a gate be installed along the access road, and (v) the access road to the tower was not to be 

fully plowed so as to allow cross-country skier use.  See Order at pp. 4-6.  Following the 

issuance of the Order, Verizon, as licensee of the Town, began construction. Construction was 

complete in roughly 2005 and that tower remains in use today.  

Now, many years later, this tower (the “Current Tower”) needs to be replaced. The 

Current Tower is no longer suitable to provide continued service to First and Second Priority 

users because its structural limitations will not allow the installation of antennas using current 

technology (Exhibit G, ¶9) If the Current Tower is not replaced, service will be degraded for its 

users (and likely already has been degraded). Exhibit H, ¶10.  

 To replace the Current Tower, Verizon proposes a tower (the “Proposed Tower”) that is 

substantially in accordance with the “Plans” that this Court previously approved. The Proposed 

Tower will be placed in the same general location as the Current Tower. Exhibit G, ¶15.  It will 

be the same height as the Current Tower. Id. ¶10.  The Proposed Tower will not require 

additional fencing of land (once completed the amount of fenced land will be the same). Id. ¶18.  

The Proposed Tower will not have any wires for support and thus will have an even lesser visual 
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impact than the Current Tower2. Id. ¶17.  The Proposed Tower will not require any additional 

access (aside from initial installation) from that required by the Current Tower.  Id. ¶19.  The 

Proposed Tower will substantially conform to the Current Tower in appearance, access and use. 

Id. ¶20. Plans for the Proposed Tower are attached as Exhibit I. 

II. Argument 

Rule 60(b) of the Vermont Rules of Civil Procedure states that relief from judgment is 

appropriate under the following circumstances: 

(b) Mistakes; Inadvertence; Excusable Neglect; Newly Discovered Evidence; 
Fraud, Etc. On motion and upon such terms as are just, the court may relieve a 
party or a party's legal representative from a final judgment, order, or proceeding 
for the following reasons: (1) mistake, inadvertence, surprise, or excusable 
neglect; (2) newly discovered evidence which by due diligence could not have 
been discovered in time to move for a new trial under Rule 59(b); (3) fraud 
(whether heretofore denominated intrinsic or extrinsic), misrepresentation, or 
other misconduct of an adverse party; (4) the judgment is void; (5) the judgment 
has been satisfied, released, or discharged, or a prior judgment upon which it is 
based has been reversed or otherwise vacated, or it is no longer equitable that the 
judgment should have prospective application; or (6) any other reason justifying 
relief from the operation of the judgment. The motion shall be filed within a 
reasonable time, and for reasons (1), (2), and (3) not more than one year after the 
judgment, order, or proceeding was entered or taken.  
Vt. R. Civ. P. 60 

Provision six, is a “catch-all” provision.  It is “designed to give the court the flexibility to 

see that the rules serve the ends of justice.” Official Reporters Notes, 2006 Amendment to Rule 

60, October 11, 2006. Relief from judgment under “V.R.C.P. 60(b)(6) is by its very nature 

invoked to prevent hardship or injustice and thus is to be liberally construed and applied.” Pierce 

v. Vaughan, 191 VT 607, 609, 44 A.3d 758, 761 (2012), see also Cliche v. Cliche, 143 Vt. 301, 

306, 466 A.2d 314, 316 (1983).  A Motion for Relief from Judgment under V.R.C.P. 60 is 

addressed to the discretion of the trial court. Waitt v. Waitt, 137 Vt. 374, 375, 406 A.2d 395, 396 

                                                           
2 The Proposed Tower will be self-supporting.  The removal of the guy wires necessitates that that width of the 
Proposed Tower will be minimally greater than that of the Current Tower.  However, at the distances from which 
this tower is most likely to be seen, the increased width will be imperceptible.   Exhibit A, ¶ 14. 
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(1979), see also Greenmoss Builders, Inc. v. Dun & Bradstreet, Inc., 149 Vt. 365, 368, 543 A.2d 

1320, 1322 (1988). 

Rule 60(b)(6) is not a substitute for one of the first five subsections of Rule 60, however.  

In order to obtain relief under (b)(6), relief must not have been available under sections (1)-(5). 

See, Alexander v. Dupuis, 140 Vt. 122, 124, 435 A.2d 693, 694 (1981). This limitation prevents 

(b)(6) from acting as a “backdoor to circumvent” time limitations found elsewhere in Rule 60. 

See, Pierce v. Vaughan, 191 VT 607, 609, 44 A.3d 758, 761 (2012)(collecting cases). 

Importantly, (b)(6) may not be used to relieve a party from free, calculated, and deliberate 

choices. Sandgate Sch. Dist. v. Cate, 2005 VT 88, ¶ 7, 178 Vt. 625, 626, 883 A.2d 774, 777 

(2005).  Nevertheless, relief from judgment is appropriate in exceptional or rare instances. See 

e.g., Miller v. Miller, 184 Vt. 464, 965 A.2d 524 (2008) (ordering relief from child custody order 

when the best interests of the child compelled custody change) 

Recognizing that relief under Rule 60(b)(6) is an extraordinary remedy, Plaintiffs and 

Verizon believe that such relief is appropriate here because it will prevent hardship and injustice. 

Strictly reading the plain language of the Order, Verizon is arguably not authorized to replace the 

Current Tower. The Order states that “use of a Portion of Chipman Hill Park by Plaintiff Town 

of Middlebury and its licensees … for the New Facility for the First and Second Priority 

Uses…substantially in accordance with the Plans… is an allowable use of Chipman Hill Park.” 

Order at p. 2.  The term “Plans” in the Order is defined to mean the November 21, 1995 T.J. 

Boyle and Associates plans. There is no mention of replacement. Thus, arguably a strict reading 

is that the only tower authorized is the tower referenced in the Plans.  

The Current Tower is outdated and needs to be replaced.   If it is not replaced, service to 

the First and Second Priority users will be degraded. This would impose a substantial hardship 
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on the Town and Verizon subscribers in the area. Preventing replacement due to a narrow 

reading of the Order would be unjust to Verizon, the Town, the people of Middlebury and 

travelers in this heavily used area. Thus, this request for relief satisfies the requirement for relief 

under Rule 60(b)(6) that the request be aimed to relief hardship or injustice. See, Pierce v. 

Vaughan, supra.   

Importantly, Plaintiffs’ and Verizon’s request cannot be satisfied under any other 

provision of Rule 60.  Their request for relief is not based upon mistake or inadvertence, surprise 

or neglect [(b)(1)]; newly discovered evidence [(b)(2)] or fraud [(b)(3)].  Nor are Plaintiffs or  

Verizon suggesting that the Order is void [(b)(4)] or satisfied [(b)(5)].  Plaintiffs’ and Verizon’s 

request under 60(b)(6) is therefore proper and appropriate.  

Further, Plaintiffs and Verizon are not using this request for relief as a mechanism to 

build a tower greater than what was previously authorized. The Proposed Tower is “substantially 

in accordance with the Plans.” See Order at p. 2. The Proposed Tower will be the same height as 

the Current Tower, located in the same place as the Current Tower, use the existing screening 

and landscaping, and require the same amount of minimal access. Exhibit G,  ¶¶10, 15, 18-20.   

It is only just and fair to allow Verizon relief under the Order.  Specifically, Plaintiffs and 

Verizon ask for the entry of the new order attached hereto. This new order (a) re-defines the term 

“Plans” so as to no longer refer only to the 1995 plans, but rather also refers to the 2015 plans 

attached hereto, and (2) provides for this and future replacement towers on Chipman Hill Park 

“so long as the replacement towers are substantially the same in visual impact, location, height 

and mass as any existing facility.”   Hence, this new Order will allow replacement of the Current 

Tower and will obviate the need to burden this Court again in the future.  All other provisions of 

the original Order are unchanged. 
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III. Conclusion 

For the aforementioned reasons, this Court should relieve Plaintiffs and Verizon of this 

Court’s May 9, 1996 Order and allow replacement of the Current Tower with the Proposed 

Tower.  The Court should also enter a new Order recognizing the plans for this replacement, and 

allowing similar such replacements in the future. 

DATED at Burlington, Vermont, this ____ day of September, 2015. 

LANGROCK  SPERRY & WOOL, LLP 
 
 
      By:        

Mark L. Sperry, Esq. 
PO Box 721 
Burlington, VT 05402-0721 
(802) 864-0217 
msperry@langrock.com 
 
Town of Middlebury and James M Brown and 
Anton Rifelj, Trustees of the Joseph Battell 
Park Trust 
 

MURPHY SULLIVAN KRONK 
 

By: __________________________ 
Brian Sullivan, Esq. 
Alexander J. LaRosa, Esq. 
275 College Street 
Burlington, VT 05401 
(802) 861-7000 
bsullivan@mskvt.com 
ajlarosa@mskvt.com   
 
Attorneys for Licensee Verizon, which joins in 
this Motion to also request the relief sought by 
the Plaintiffs.  
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